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Abstract
The European Sea Ports Organisation (ESPO) and the European 
Dredging Association (EuDA) have each assessed within their 
respective organisations the potential and perceived impact of 
EU habitats legislation on the port related infrastructure and port 
operations. Both analyses have been compared and many findings 
appeared to be similar. In the paper the main issues will be reviewed.

The problems are caused by a combination of factors: 
the designation process of the Natura 2000 sites, the decision 
making procedure under Article 6 of the Habitats Directive, the 
terminology in the Directives and the multiple approaches to 
transposition in EU member states.

Port development and dredging projects have suffered from the 
serious delays in the approval process; if no corrective action is 
taken, this situation is likely to cause significant economic impact. 
The analyses here have considered existing case law in which 
ports, estuaries or coastal zones were implied. The different cases 
have been categorised in function of the outcome. The paper will 
briefly discuss three typical cases.

On the basis of these findings a list of concerns has been 
established and good practice recommendations have been 
formulated for ports concerned by the issue, i.e. ports situated at 
or near Natura 2000 sites. Many of the concerns affect also the 
dredging and marine contracting sector. The paper presents the 
most robust guidance currently available for the sector.

Introduction: European habitats legislation 
In the early stages of the European Economic Community 
environmental policy and legislation was developed in 
support of the common market. More recently, after forming 
the European Union, environmental policy aiming at 
sustainable development became a core competence of the EU.  
Nowadays the environmental dimension needs to be considered 
in all EU sectoral policies.

The Wild Birds Directive (‘BD’) is the EU’s oldest piece of 
nature conservation legislation (1979). It creates a comprehensive 
protection scheme for the EU’s wild bird species. The BD defines 
separate components: It calls for the designation of Special 
Protection Areas (SPAs) for migratory and vulnerable birds; it 
defines a series of bans on activities that directly threaten birds 
(taking eggs, destroying nests, trading of certain species of wild 
birds) and it sets limits on hunting.

The impact and effectiveness of the BD has initially been rather 
limited. However, in 1992 its provisions have been incorporated 
into a much wider ranging Habitats Directive (‘HD’). The HD 
provides a comprehensive protection scheme for a range of animals, 
plants and habitat types by means of Special Areas of Conservation 
(SAC). It provides for the creation of a network of protected sites, 
known as Natura 2000, which is composed of SPAs and SACs. 
Many of the sites designated under the BD and HD are situated 
along the coast lines, comprise estuaries and follow the migratory 
routes for birds; it is thus not surprising that many ports, in 
particular in Western Europe, are situated at or near Natura 2000 
sites. The implications of this fact are reviewed in more detail.

Two further preliminary remarks: The specific protection 
requirements depend on the conservation objectives and 
should normally be dealt with in a management plan. The 
requirements for species protection, in particular for birds (SPA), 

do not necessarily exclude industrial activities in the area. The 
conservation status for an SAC (for biota or habitats) typically 
imposes territorial restrictions and limitations on the type of 
activities that can still take place at the site or in the vicinity of the 
site. Nevertheless, in contrast with the widespread belief, a Natura 
2000 site is not immediately a natural park; activities that respect 
the conservation goals can continue to take place. Secondly, the 
BD was adopted in 1974, but only entered into force at national 
level in 1981. The implementation timetable for the Habitats 
Directive was the following: adoption and notification in 1992; 
transposition into national legislation 1994; preparation of a list of 
candidate sites 1995; establishing the agreed list of SACs by 1998 
so that the Natura 2000 network could be in place by the end of 
the millennium. This ambitious time frame has not been realised: 
considerable delays were encountered for a variety of reasons. In 
most member states the Natura 2000 procedure is only now in 
the final stage of approval. This means that there has a transition 
period of some 15 years to achieve full compliance. During this 
period things were far from clear.

Decision-making procedure 
In order to grasp the potential impact the two Directives on port 
expansion and dredging projects, it is essential to understand the 
procedure for project consent in more detail. After Natura 2000 
sites have been designated and their official status confirmed, any 
new plan or project that may have a (negative) impact on the 
conservation status should be assessed in accordance with the 
procedure in Article 6 of the HD: 

“Art. 6.3 Any plan or project not directly connected with or necessary 
to the management of the site but likely to have a significant effect 
thereon, (...) shall be subject to appropriate assessment of its implications 
for the site’s conservation objectives. In the light of the conclusions (...) 
the competent national authorities shall agree to the plan or project only 
after having ascertained that it will not adversely affect the integrity of 
the site concerned... Art. 6.4 If in spite of the a negative assessment of 
the implications for the site and in the absence of alternative solutions, a 
plan or project must nevertheless be carried out for imperative reasons of 
overriding public interest, including those of a social or economic nature, 
the member state shall take compensatory measures necessary to ensure 
that the overall coherence of Natura 2000 is protected. It shall inform the 
Commission of the compensatory measures adopted. (.....)” 

The logic flow of the procedure is given in a simplified form in 
Figure 1. 

Decision making process: the case of ports 
The decision making process is also applied to port projects. Many 
port projects will have to deal with the provisions in Articles 6.3 or 
even 6.4. The numbering in this section refers to the decision steps 
in Figure 1. The procedure is highlighted by referring to a number 
of cases, each of which caused delays, directly or indirectly. 

1) As pointed out, many ports are located near SACs or SPAs 
or parts of the site have been designated as SPA. As soon as a 
port expansion project or capital dredging is envisaged it is 
necessary to verify whether the procedure under art. 6.3 and 
6.4 will apply. If the protected site is adjacent to the project it is 
likely that there will be significant effects. However, there have 
been cases where it was deemed necessary to consider possible 
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negative effects at greater distance. The example that raised 
concern among the practitioners is the case of Maasvlakte 2  
(Port of Rotterdam), where the Dutch Administrative Court 
(Raad van State) ruled in an appeal case that the environmental 
impact study had not sufficiently investigated the possible effect of 
disturbances in the transport of larvae and silt on the Wadden sea, 
a designated site at a distance of over 120km from the actual port 
development area. The absence of certainty on what should be 
regarded as a significant effect may cause delays. More specifically: 
To what extent and at what distances should potential impacts be 
considered? When does a potential impact become significant? 
How should cumulative effects be treated? 
2) Indeed, the European Court of Justice (ECJ) has ruled in 
2004 (the Cockle Fisheries case) that an appropriate assessment 
needs to be undertaken for any plan or project at the site that 
is not directly connected with the management of the site “if it 
cannot be excluded, on the basis of objective information, that it 
will have a significant effect on that site...” In ordinary language 

this would mean that any project planned on a Natura 2000 site 
requires an appropriate assessment. 

The decision whether a project possibly affecting a Natura 
2000 site, but not on the site, needs an assessment depends on 
the answer to the question whether or not it is likely that the 
project undermines the conservation objectives. Again, in normal 
terms it means that it is always prudent for projects near Natura 
2000 sites to carry out an appropriate assessment. An appropriate 
assessment, according to the ECJ, identifies all the aspects of the 
plan or project which can negatively affect the conservation 
objectives-and this in the light of the best available scientific 
knowledge. The requirement to assess the project effects in such 
detail and with such a narrow focus leads to other issues. The 
uncertainty may cause further delays. More specifically: To what 
level of detail should possible effects be determined? How is the 
appropriate assessment linked to the broader requirement for an 
Environmental Impact Assessment as per Directive 1985/337? 
How should the effects determined under the BHD be balanced 

Figure 1. Simplified logic of Art. 6.3 and 6.4 of the Habitats Directive.
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against other environmental effects (e.g. the effects of poor air 
quality or congestion that would arise if the port cannot expand)? 

3) When can it be concluded that the impact is not negative? 
Answer, according to the ECJ: when it has been made certain 
that the plan or project will not negatively affect the integrity of 
the site and its conservation objectives. This is the case where no 
reasonable scientific doubt remains as to the absence of negative 
effects. This leads us to conclude that the burden of proof is 
entirely on the project promoter: he will have to make his case 
‘beyond any reasonable scientific doubt’. This interpretation by 
the ECJ is based on a double negative, or, in other words, in 
judicial space the project developer is always ‘suspect’ unless he 
can prove the contrary. Again, the absence of clarity could cause 
delays. More specifically: How to deal with scientific uncertainty 
in complex dynamic environments such as estuaries? How 
should the precautionary principle be handled in this context? 
To what extent should the issue of appropriate assessment and 
the resulting interpretation of scientific doubt be subject to legal 
scrutiny by Administrative Courts? 
(4) The consideration of mitigation measures is not formally 
mentioned in the Directives, but follows by analogy to similar 
pieces of environmental legislation. In order to outline mitigation 
measures, one must at least be able to define the negative impacts. 
If there is insufficient scientific evidence to do so, one may have 
to skip this step in the decision-making logic. Although it may 
sometimes be difficult to draw a distinction between mitigation 
and compensation, one could for example think of strengthening 
the ecological infrastructure of an SPA site by creating corridors 
between nesting/feeding areas and areas with more human activity. 
Another possibility could be to introduce zoning of activities, with 
separation barriers to protect species. Practical examples involve 
the construction of barriers or dykes to mitigate visual or noise 
impacts. Extreme examples are those where tunnels or bridges 
are constructed to avoid cutting through a site. Indeed, as more 
expertise is built up, the provision of suitable mitigation packages 
appears to be good practice and may help to avoid compensation. 
5) In case of remaining negative impacts, despite mitigation, the 
next step would be to look for alternative solutions. For port 
projects this would almost certainly imply a different location, 
either in another existing port, in a new port at a different site 
or at another location in the same port. This is the category of 
geographic alternatives. The question comes up how far one should 
go in looking for alternatives? There is already an interesting 
case history (Southampton/Dibden Bay and the Western 
Scheldt Container Terminal). At this stage of the procedure the 
balance between environmental goals and economic or social 
considerations must already be taken into consideration. More 
specifically: What is the geographical area in which alternative sites 
should be considered? Should one make a distinction between 
the balance of environmental and economic impact in step 5 and 

the imperative reasons of public interest (IROPI) under step 6? 
Can Administrative Courts correctly assess the balance between 
environment and economy? 
6) Imperative reasons of overriding public interest (IROPI). The 
final step in determining whether a project may proceed, in spite 
of negative effects on a Natura 2000 site consists of considering 
the benefits for society (economic and social). One should think 
of employment opportunities in weaker regions, economic 
development or essential traffic handling capacity. These must be 
somehow offset against the importance of the site. If the overriding 
public interest is established, compensation measures must be 
developed (step 7). The IROPI test would certainly play a role in 
specific cases where the value of the estuary as an SPA or SAC 
must be balanced against the needs to deepen access channels 
(Capital Dredgers) to a port (Antwerp, Hamburg). The absence of 
clarity on what is a valid IROPI case could cause delays. 
7) Compensation: The role of compensation measures is to 
counter the loss of valuable habitat (possibly) introduced by 
the project. Compensation measures have to be presented to 
the European Commission for information. It follows from the 
considerations of the Commission as well as from common sense-
that the criterial are: the compensation should when possible be 
‘like-for-like’; for an SAC a similar habitat, for an SPA equivalent 
conditions to support the species; the compensation should 
support the conservation objectives of the project site (or its 
vicinity) as much as possible: the compensation package should 
keep the Natura 2000 network intact or even strengthen it; the 
compensation measures should preferably already be ‘functional’ 
when the project is built. 

Especially the time constraint of the compensation is in practice 
hard to meet: it takes time to develop a new SAC or SPA, e.g. as a 
habitats zone or in the form of an artificial island for birds nesting. 
In most cases the compensation comes ‘on line’ in parallel or after 
the project development. (Mühlenberger Loch site near Hamburg). 

In case compensation is required considerable cost is involved. 
Port developers generally accept this obligation for compensation, 
and the costs involved, but regret the procedural delays, the cost 
of obtaining the necessary permits and the uncertainty about the 
detailed requirements for compensation schemes. 

End of part 1. Part 2 will feature in edition 38 and will highlight 
three case histories 1) Appropriate assessment: Mainport Rotterdam 
2) Mitigation measures: Vuosaari Port 3) Compensation measures: 
Le Havre 2000. This will be followed by a listing of guidance on the 
implementation aspects of the HD and on the good practices for ports.

The or ig inal version of this paper was presented at 
CEDA Dredging Days 2007: The day after we stop dredging  
(8-9 November 2007, Rotterdam, the Netherlands). It is 
reprinted here with the kind permission of the Central Dredging 
Association (CEDA).
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