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The abstract is provided once again as refresher; part 2 continues 
with a highlight of three case histories, a listing of guidance on 
the implementation aspects of the Habitats Directive and on the 
good practices for ports. 

Abstract
The European Sea Ports Organisation (ESPO) and the European 
Dredging Association (EuDA) have each assessed within their 
respective organisations the potential and perceived impact of 
EU habitats legislation on the port related infrastructure and 
port operations. Both analyses have been compared, and many 
findings appeared to be similar. In the paper the main issues will 
be reviewed.

The problems are caused by a combination of factors: the 
designation process of the Natura 2000 sites, the decision making 
procedure under art 6 of the Habitats Directive (HD), the 
terminology in the Directives and the multiple approaches to 
transposition in EU member states.

Port development and dredging projects have suffered from the 
serious delays in the approval process; if no corrective action is 
taken, this situation is likely to cause significant economic impact. 
The analyses here have considered existing case law in which 
ports, estuaries or coastal zones were implied. The different cases 
have been categorised in function of the outcome. The paper will 
briefly discuss three typical cases.

On the basis of these findings a list of concerns has been 
established and good practice recommendations have been 
formulated for ports concerned by the issue, i.e. ports situated 
at or near Natura 2000 sites. It is well known that many of the 
concerns affect also the dredging and marine contracting sector. 
The paper presents the most robust guidance currently available 
for the sector.

Three case histories 
The outline of the decision-making procedure with the 
examples amply illustrates that the procedure does not excel in 
clarity in the way it was written into the European Directives. 
The uncertainty in applying these Directives is amplified by the 
next steps in the process: the interpretation by the Commission 
services, the transposition into national law and the interpretation 
by national courts as well as the interpretation by the ECJ. It is 
therefore not surprising that the application of the HD to ports 
projects has led to delays and disappointments. In this section 
three case histories are summarised to underline the point. The 
selection is based on three cases that demonstrate different stages 
in the decision-making process and illustrate the uncertainties 
and the resulting delays. 

Appropriate assessment: Mainport Rotterdam 
The planning for a further expansion of the Port of Rotterdam 
started in 1998 as a cooperative between the city, the port and 
the central government. This was necessary, as multiple objectives 
were defined: rearranging and restoring older sites within the 
existing port, improving the general environment conditions in 
and around Rotterdam and creating space for the port by winning 
land from sea. 

The Project Mainport Rotterdam (PMR) focuses on both 
expansion and on improving the living climate in the entire area 
and it is subject to the statutory planning procedure which results 
in a decision by the national government. The planning was 
supported by a (preliminary) environmental impact assessment, 
in which the requirements of the HD were fully taken into 
account. In addition there has been open communication with 
environmental groups and other stakeholders right from the 
beginning. 

The European Commission has been consulted informally 
to ensure full understanding on the aspects of mitigation and 
compensation. This resulted in a favourable opinion by the EC 
(2003) and a formal planning decision (‘PKB’) by the Dutch 
government. However, the validity of this PKB was challenged by 
a body representing the interests of fisheries on the grounds that 
it had not been sufficiently established that the effects on larvae 
transport to the Waddensea were not significant; consequently 
there might be an impact on fish stocks. 

In terms of the HD the fisheries industry thus claimed that 
the impact assessment was not ‘appropriate’. The highest Dutch 
Administrative Court in its judgement agreed on formal grounds 
with the plaintiff that it had not been demonstrated that the 
effects in the Waddensea would be insignificant and annulled 
part of the PKB. This decision was taken on the basis of a strict 
judicial reading of the HD. The impact assessment had indeed not 
modelled in detail the effect of an extension of the Maasvlakte on 
the transport of larvae, rather because the effect was considered 
to be negligible. The Dutch Court thus ruled that the assessment 
had not been appropriate. Result: a further delay of two years 
in the realisation of the project. The main uncertainty in this 
case concerns the extent (in distance and time) of the required 
‘appropriate’ assessment. 

Mitigation measures: Vuosaari Port 
The Vuosaari port development aims to replace the two cargo 
ports in the metropolitan area of Helsinki. Planning of this port 
started back in 1992, well before any nearby sites had been 
designated as SAC or SPA. The project is socio-economically very 
profitable and logistically well based. Construction has started 
in 2003, but the construction of mitigation measures started 
well before that. In fact a SAC situated near the future port site 
was proposed only in 1998 and is now part of the Natura 2000 
network. 

The port authorities have cooperated closely with the 
environmental authorities to review the impact of this designation. 
The solution has been to build tunnels under the Natura 2000 
site for road and train connections to the port and to construct a 
200m rail bridge across a nearby bay that is part of the network. 
The train goes into a tunnel immediately after the bridge and 
surfaces at the north border of the Natura 2000 area. These 
mitigation measures avoid any direct impact on the Natura sites 
and thus avoid the need for compensation. 

The costs associated with this mitigation are very high. 
Nevertheless, the project has been challenged in 20 administrative 
procedures before Finnish courts, before the European 
Commission and even via a petition to the European Parliament. 
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All arguments relating to Natura 2000 have been rejected by the 
Finnish Supreme Administrative Court. The impact in this case is 
thus the extreme high cost of the mitigation package and also the 
lengthy challenges in court that cause expense as well as delays 
resulting from these complaint procedures. In this case the nearby 
presence of a Natura 2000 site has been abused by the plaintiffs 
as an excuse for claiming financial compensation. The concern is 
that the HD legislation does not prevent this abuse and can thus 
cause project delays that are simply the result of opportunistic 
behaviour. Result: The period from initial planning to effective 
port operation lasted almost 16 years. Main uncertainty: in spite 
of fully complying with the BHD, the port developer still had to 
face numerous court cases that slowed down the process. 

Compensation measures: Le Havre 2000 
Behind the planning of Port 2000 at Le Havre in the mouth 
of the Seine estuary lies a long-running dispute between the 
European Commission and France on the obligation to designate 
large parts of the Seine estuary as SPA. The EC considered that 
France had reserved far too much area for future industrial 
development and not enough for conservation purposes. Against 
this background, planning for Port 2000 started in 1994 without 
the full realisation of the impact of EU habitat legislation. 

The port impact on the estuary is without doubt significant. 
Once France had been condemned by the ECJ for insufficient 
habitat protection of the Seine estuary in 1999, the authorities 
adopted a holistic view and developed a more integrated approach 
to the whole area. This included a large package of compensation 
measures under art 6.4 to offset the negative impact of the new 
port on the conservation objectives. The estuary had been under 
severe environmental strain in any case and the compensation 
measures target restoration of the estuary functions. 

The package was reviewed by and agreed with the European 
Commission. It consists of the following elements:

•  Mudflats: currently only some 300 ha of mudflats remain in 
the estuary mouth. The dissymmetry of the tidal currents and 
the swell action tend to fill the estuary with (marine) sediment; 
this causes also sedimentation of the mudflats. Experiments 
were carried out to determine the most favourable location for 
creating new mudflats. Dykes had been created in the estuary 
outlet to control sedimentation; these dykes were opened at a 

few locations and settling of the sediment from upstream was 
stimulated via the construction of small channels and catchment 
dams.

•  Resting area for birds: the construction of the port caused 
the destruction of 30 ha SPA. This has been compensated by 
reconfiguring 40 ha of nearby ‘hunting pools’ into a resting area. 
In addition, three artificial islands will be built in the estuary 
mouth for resting and nesting of birds.

•  The infrastructure connecting the port with the hinterland could 
have destroyed a valuable site with various rare and protected 
species of fauna and flora. The site was spared by rerouting the 
connections and special conservation measures have been taken 
for this site (70 ha). 

In addition, a number of projects were financed to support the 
environmental management of the estuary; this concerns notably 
a fishing observatory. Furthermore, a comprehensive monitoring 
programme has been put into operation and biannual reviews 
are prepared. The results are used for keeping the European 
Commission informed. Result: after many years of disputes 
between the EC and France about the classification, competence 
of the member state and compensation needs, a costly compromise 
has been established. Main uncertainty: the procedural aspects of 
complying with the BHD in the introduction phase. 

Overview 
An overview of the different port cases that have struggled with 
the HD is presented in Table 1. The overall conclusion is that 
many port projects have experienced delays of up to two years as 
a result of the HD assessment and approval. In addition, for those 
ports that had to develop compensation measures, the costs of 
compensation typically range between five and 10 per cent of the 
total project costs. 

Guidance 
As illustrated in the previous sections many procedural 
uncertainties exist in the implementation of the Birds and 
Habitats Directives. In view of the significance of the impact, 
several initiatives have been taken to develop specific guidance 
on the implementation aspects of the HD and on the good 
practices for ports. ESPO has published the bulk of guidance 

 
 1. Involvement of     Period

Projects Nat. Court European Com.  ECJ IROPI? Compensation? Delay Procedure Project

Deepening Scheldt Nav. Channel est.  °   ° – 1998-2005 1997-1998

Antwerp Deurganck Dock (port dvp) (°) °  ° 25M€ 4 years 1999-2005 2002-2005

Western Scheldt Cont. Terminal °  (°) (°) ° Reject 2003-2004 

Dibben Bay Port extention Inquiry   (°) (°) Reject 2002-2004 

2º Maasvlakte ° °  ° ° Partly reject; 1998-2006 
      > 2 years  2007-2013

Le Harve Estuary  ° °    1994-1999 

Le Harvre Port 2000  ° °  50M€ 3 years  1994-2006

Vuosaari (Helsinky) ° (°)   Costly mitigation ° 1996-2006 1992-2008?

Harwich Haven (Humber est.) Inquiry (°)  ° °   1998-2000

Felixstowe South Inquiry   ° Mitigation ° 2004-2006 2006-2008

Bathside Bay (Harwich) Inquiry (°)  ° °  2004-2007 2009 ‡

Hull Inquiry (°)  ° ° 5.5M€  2007 

Immingham Terminal Inquiry (°)  ° °  2004-2006 

London Gatway Inquiry (°)  ° °  2000-2007 2007 ‡

TABLE 1: SELECTED PORT DEVELOPMENT PROJECT

}
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and good practices in a special report (‘Case of Practice on the 
Birds and Habitats Directive’), which should be consulted by any 
practitioner not familiar with the subject.

The following listing presents the essence of the good practices 
for ports. The sequence follows the decision-making process as 
shown in Figure 1 (see Part 1, PTI 37).

Project: When developing a plan or project to expand the 
port, the objectives should be clearly defined and the need for 
expansion justified.

Article 6.3: 
•  In preparing the project an early screening exercise for 

environmental impact is recommended prior to the appropriate 
assessment. (This could be the Strategic Environmental 
Assessment currently required by law). 

•  Involve stakeholders, including environmental NGOs, in an early 
stage and create a platform for regular consultation.

•  Make sure that the scientific data needed for further impact 
assessment are available.

•  Prepare a comprehensive appropriate assessment (‘rather more 
than less’).

•  Put priority on preventing significant environmental impacts on 
Natura 2000 sites whenever possible.

•  Before considering alternatives fully explore the possibility to 
implement mitigating measures.

Article 6.4: 

•  Develop an understanding with the environmental agencies 
and the competent authorities on the details of the art 6.4 
procedure.

•  By all means, keep stakeholders involved.

•  Ensure that an assessment of alternatives is wide-ranging (even 
when not realistic); don’t forget the ‘zero’ option.

•  In case the IROPI procedure comes into play, ensure that the 
economic and social considerations are clearly stated in the light 
of public interest. (Growth, transport needs, trans-European 
networks, regional development, employment, cost-benefit 
considerations); select an ‘appropriate’ time frame in view of the 
planning horizon in ports.

•  In case of compensation: establish early informal contact with 
the European Commission.

•  In case of compensation: plan a generous compensation 
package which keeps the Natura 2000 network intact, which 
proposes ‘like-for-like’ and which has some ‘reserve margin’ 
built in.

•  Explore the possibility of compensation by enhancing the 
ecological value of existing SPA sites (e.g. strengthen corridors).

•  Start the effective realisation of compensation as early as possible 
(the compensation will in any case not be fully functional when 
the project comes on line).

And beyond: 

•  Develop (pro-actively) an environmental management plan for 
the port, port access and affected Natura 2000 sites.

•  Ensure that the needs of port maintenance operations, including 
maintenance dredging, are recognized.

•  Obtain agreement on the management plan with the competent 
authorities. 

•  Don’t forget the monitoring programme.

•  This guidance on good practices is not necessarily the low cost 
option, but it provides the maximum assurance that costly delays 
due to procedural matters can be avoided. As was illustrated with 
the case histories, even with the best of all intentions surprises 
may still pop up any time.

Le Havre – Port 2000: A move towards the environmental restoration of the Seine Estuary.
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European Dredging Association (EuDA) is a non-profit industry organisation for 

dredging companies and related organisations. It represents the interests of the 

dredging industry, primarily at the European institutions.

Since 1993, the European Sea Ports Organisation (ESPO) has represented the 

port authorities, port associations and port administrations of the seaports of 

the European Union. The mission of the organisation is to influence public policy 

in the EU to achieve a safe, efficient and environmentally sustainable European 

port sector operating as a key element of a transport industry where free and 

undistorted market conditions prevail as far as practical.
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Conclusion and perspective 
The paper points out the complexity of the decision-making 
procedure under the Habitats Directive and the lack of clear 
definition of key terminology. The introduction of the Birds and 
Habitats Directives has effectively caused considerable uncertainties 
in the planning procedures for large infrastructure projects at or 
near designated Natura 2000 sites. The uncertainty has caused 
delays of up to two years for several port development projects. 

Several ports projects encountered the obligation to develop 
nature compensation under the terms of art 6 of the Habitats 
Directive. Cost of compensation typically ranges between five and 
10 per cent of the total investment. It has taken some 15 years for 
the port community and for the competent authority to ‘learn 
to live’ with the implications of the HD. Some of the issues are 
rooted in the lack of clarity of the HD, but other problems were 
caused by the poor transposition into national law of the respective 
member states or by poor implementation by the authorities. 

The guidance on good practices in dealing with the BD and 
HD, as summarised in this paper, provides reasonable assurance 
that delays in the project implementation can be kept to a 
minimum, but it is no guarantee. Even the best advice and every 
good intention from the project developer and the competent 
authorities cannot prevent the risk of project delays caused by 
legal proceedings initiated by third parties. 

Moreover, other EU legislation still in preparation (e.g. proposal 
for a Marine Strategy Directive) or being implemented (e.g. the 
Water Framework Directive) may make assessment and approval 
procedures for marine infrastructure even more burdensome 
and time consuming. There is also a risk that various Directives 
contain conflicting requirements; the comparison between 
EU Transport related Directives and Environmental legislation 
illustrates the concern. While the Transport policy puts emphasis 
on the promotion of waterborne transport, the environmental 
policy tends to set narrow objectives and does not promote 
comprehensive transport solutions. 

Therefore, and while keeping in mind the expected growth 
in container transport, with the resulting port congestion, 
decision making processes need to improve. The plea of the 

sector to speed up planning and approval procedures is not aimed 
at ignoring environmental concerns. The port and dredging 
community does not put into question the objectives of the Birds 
and Habitats Directives. Many projects have demonstrated that 
ports are willing to go even beyond legal requirements to meet 
environmental concerns. The only demand is to provide in turn 
for more legal certainty. 

The European Parliament recently joined the sector demands 
by stressing the need for constructive approaches that seek to 
balance transport needs and environmental objectives. So, where 
does this leave us? 

•  Guidance documents, both from the European institutions and 
from the industry, are useful but not sufficient. 

•  Procedural fine-tuning is required at the level of the member 
states to avoid the excesses of a zealous interpretation of articles 
6.3 and 6.4. 

•  A framework for cooperation between project developers and 
environmental groups should be enforced.

•  The solution may lie in more strategic planning involving the 
different stakeholders and better spatial planning (zoning) in 
which the future needs for industry are respected.

•  For concrete project proposals enforceable legal agreements 
between different stakeholders could reduce the possibility of 
procedural challenges and thus delays. 

•  The question needs consideration whether or not further 
action at EU level is desirable? Is there a case for revision of the 
procedures under the Habitats Directive?

In any case, EuDA and ESPO believe in the value of the 
guidance documents prepared by the port and dredging sector. 
Recognition of the industry effort to deal with environmental 
concerns is still needed at EU level. Wider acknowledgement 
by the Commission of the value of self regulation by the sector 
could effectively contribute to win-win situations for ports and 
nature. In our experience Environmental solutions proposed by 
port developers are broadly acceptable at national level and should 
not be frustrated by legalistic interpretations.


